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January 7, 2016 

 

City of North Charleston 

Kriston D. Neely, Staff Attorney 

2900 City Hall Lane 

North Charleston, SC  29406 

 

Re: Understanding the Basics: Planning Commission and BOZA 

Dear Ms. Neely: 

 

On December 21, 2015, I received the Program Materials you submitted for 

accreditation of the Continuing Education Course detailed above.  Upon receipt 

of your application, I sent an email to confirm receipt by all Committee 

members and set a deadline for comments. 

 

Under the “no objection policy” adopted on July 8, 2009, your request is 

considered approved.  Your signed “Notice of Decision” is attached.  Formal, 

after-the-fact approval will be handled as part of a Consent Agenda at the 

regular quarterly meeting of the Committee, which is scheduled for January 20, 

2016 at 1:30 p.m.   

 

Thank you for your efforts to help make this program a success. 

 

Sincerely, 

 
Stephen G. Riley, ICMA~CM 

Chairman 

 

cc: Phil Lindler, Cliff Ellis, Dennis Lambries, and Wayne Shuler 

 

South Carolina Planning Education Advisory Committee (SCPEAC) 

 

Committee Members: 

 

Stephen G. Riley, Chairman 

 Representing MASC 

 Term Expires: 2017 

  

Phillip L. Lindler 

 Representing SCAC 

 Term expires: 2019 

 

Cliff Ellis 

 Representing Clemson 

University 

 Term expires: 2016 

 

Dennis Lambries 

 Representing USC 

 Term expires: 2016 

 

Wayne Shuler 

 Representing SCAPA 

 Term expires: 2018 

 

http://www.scpeac.org/


 

 

NOTICE OF DECISION 

 

CITY OF NORTH CHARLESTON 

Understanding the Basics: Planning Commission and BOZA  
 

12. The following action has been taken by the SCPEAC on this application: 

 

a) ___X___ ACCREDITED for _3.0_ CE credits 

 

b) _______ DENIED ACCREDITATION  

 

i. Reason: ___________________________________________ 

 

 

c) _______ RETURNED for more information 

 

13. If accredited: 

 

a) Approved Course No.: 2016-01 

 

b) Date of accreditation: 01-07-2015 

 

c) Comments:  None 

Signature of SCPEAC Representative:  

 

For further information, contact Mr. Stephen Riley, Chairman, 

843-341-4701 or stever@hiltonheadislandsc.gov 

 

 

mailto:stever@hiltonheadislandsc.gov












Annual Training for 
BOZA and Planning Commission

Presented by City of North Charleston’s Legal Dept.
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Overview

• Appeals 

• Variances

• Conditional Variances

• Spot Zoning

• Buffers

• Parliamentary Procedure



Variances and Appeals



Highlights of the Zoning Process

• Applicant commits a 
violation or asks for 
permission of the ZA

• ZA makes a 
determination 

• Applicant appeals to 
BOZA

• BOZA makes a decision

• Decision is appealed to 
Circuit Court
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Zoning Administrator

• ZA is designated and duly charged with the 
authority to administer and enforce the 
provisions of the City’s zoning ordinance.

• If a violation is found, she notifies the violator 
and orders him to correct it.

• Identifies when a variance request is 
necessary.  



What’s the punishment for the ticket?

• Fine not exceeding $500.00

• Imprisonment for no more than 30days

• Each day is a violation.
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Appeals of a BOZA Decision

“On appeal, the findings of fact by the Board 
shall be treated in the same manner as findings 
of fact by a jury, and the court may not take 
additional evidence.”

S.C. Code Ann. § 6-29-840(A)
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Appeal of BOZA Decision

“In reviewing the questions presented by the 
appeal, the court shall determine only whether 
the decision of the Board is correct as a matter 
of law.”
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So what’s the basis of the appeal of a 
BOZA decision?

A BOZA decision can be overturned if it is:

• Arbitrary and capricious OR

• Has no reasonable relation to a lawful purpose OR

• An abuse of discretion

• An error of law
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Meeting & Notice Requirements

• FOIA applies

• Public meeting

• Public notice –

– publication generally

– posting notice near 
property (variance or 
special exception)
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Where does BOZA / ZBA come in?

• Hear appeals when applicants disagree with 
ZA’s findings.

• Hear appeals for variances.



BOZA Basics

• Chairman – 1 year term

• Secretary – Appointed by the board

• Members – 7 members 



Voting /Quorum

• Majority rules

• Exception: Reversing the ZA requires FOUR 
votes



Appeals of ZA’s Findings/Decisions

• What can be appealed?

– Error in a requirement

– Error in a decision

– Error in enforcing the zoning ordinance

• Who can appeal the ZA’s decision?

– The “Aggrieved” Party



Appeals of ZA’s Findings/Decisions

• Most common examples –

– Nonconforming uses / grandfathered uses

• Mobile homes

• Duplexes in R-1

– Sexually Oriented Businesses



Appeal Formula

• Totality of the Circumstances Test
• Procedure --

1. An applicant approaches Gwen claiming that he 
should be allowed to continue his nonconforming 
use (height, mobile home, business in R1, etc.).  

2. Gwen looks at the facts to determine if the status 
has been abandoned.  

3. If so, the applicant can appeal Gwen’s decision to 
BOZA.  

4. BOZA looks at the TOC to determine if the 
abandonment has occurred.  



Nonconforming Uses

• Nonconforming uses that lose their status 
must comply with the statute.

• Must be a legal nonconforming use.

• When a violation occurs, an appeal can be 
filed.



Variances – The Big Picture

• A variance may be granted in a case of 
unnecessary hardship 

• Bright-Line Test (Four Requirements)



Variance Requirement 

• Extraordinary and exceptional conditions 
pertaining to the particular piece of property
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Variance Requirement

• These conditions do not generally apply to 
other property in the vicinity.
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Variance Requirement

• Application of the ordinance here would 
prohibit or unreasonably restrict the use of 
the property
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Variance Requirement

• The variance will not:

– be of substantial detriment to adjacent property 
OR public good AND

– harm the character of the district
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Can’t grant a variance . . . 

• Can’t grant a variance that would establish a 
use not otherwise permitted in a zoning 
district.
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Can’t grant a variance . . .

• Can’t grant a variance that would extend 
physically a nonconforming use of land.
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Can’t grant a variance . . .

• Can’t grant a variance that would change the 
zoning district boundaries shown on the 
official zoning map.
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Things you shouldn’t consider:

• Profitability

• One owner for both parcels
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Application of Variance Elements

Review Packets



Conditional Variances

• Variance is allowed as long as the condition is 
met.

• Ceases when 



Spot Zoning

• The “process of singling 
out a small parcel of 
land for use 
classification totally 
different from that of 
the surrounding area, 
for the benefit of 
owners of that property 
and to the detriment of 
other owners.”

Bob Jones Univ. v. City of Greenville, 243 
S.C. 351 (1963).
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Spot Zoning

• Invalid where the ordinance:

– does not form a part of a comprehensive plan of 
zoning or 

– is for mere private gain as distinguished from the 
good of the common welfare.



How do Courts View City’s Spot Zoning

• Consider the Following Factors:

1. Whether the rezoning creates an injustice 
that is clearly shown; and 

2. Whether the zoning adheres to the City’s 
comprehensive plan; and 

3. Whether the rezoning promotes the good of 
the common welfare.



How do Courts View City’s Spot Zoning

Take-a-ways :

1. A Court cannot substitute its “wisdom”  in 
lieu of the municipality’s decision.

2. City’s the decision can’t be “so unreasonable 
as to impair or destroy citizen’s constitutional 
rights.”

3. The alleged “spot zoning” is okay if it is fairly 
debatable.



How do Courts View City’s Spot Zoning

Easiest Take-A-Way:

• Decision can’t be arbitrary or unreasonable.
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Buffers
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Buffers

• Definition: Unit of yard that consists of 
plantings, fences, walls, and other screening 
devices.  

• Location: Outer perimeter of a lot or parcel 
extending to the boundary line.  



Design of TYPE A Buffers

• Used between a proposed use and the 
adjacent street.  

– Low-density landscaping

– Minimum of 5 feet

– Minimum of 35 shrubs, 2 canopy trees, and 4 
understory trees
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Design of TYPE B Buffers

• Used to block visual contact between uses.

– Medium-density screening

– Minimum of 10 feet

– Minimum of 2 deciduous trees and 8 evergreen 
plants



Design of Type C Buffers

• Used to exclude all visual contact between 
uses.

– High-density screening

– Minimum of 15 feet

– Minimum of 2 deciduous trees and 17 evergreen 
plants or understory trees



Location of Buffers

• Multi-family, mobile home park, or 
nonresidential next to the street ?

• Type A Buffers
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Location of Buffers

• Mobile home park, multi-family, mini 
warehouse , institutional or commercial use 
next to single-family use?

• Type B Buffers
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Location of Buffers

• Industrial, warehouse outdoor storage, etc., 
next to residential district?

• Type C Buffers
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Location of Buffers

• A residential development located next to an 
industrial use?

• Type C Buffers
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Location of Buffers

• A new detached, single family home next to a 
Dollar General?

• None
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Buffer Maintenance

• Property owners are required to maintain 
buffers.

• Can be used as “passive recreation” but no 
plant material can be removed.

• Can’t use as parking.  



Fence as a Buffer

• Allowed when the 
required buffer area 
can’t reasonably be 
met.

• Property line

• Requires zoning 
approval

• Finished side must be 
facing adjoining parcel
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• Produce productive, effective meetings.

• Ensure meetings are conducted in a fair and 
democratic manner.

• Help decision makers accomplish goals.

Purpose of Procedure



• The number of members required in the by-
laws to hold a legal meeting. 

• Majority -- Half plus ONE member

• Planning Commission Quorum – Five (5) 
Members

• BOZA Quorum – Four (4) Members

Quorum



• If there isn’t a quorum present, the chair can 
do the following:

• Adjourn

• Recess 

• Attempt to get a quorum present

What if there isn’t a quorum? 



• Proposal or resolution by a member to take a 
certain action or express a certain view.

• Different types: 
• Main Motion – Introduces a principal issue.

• Motion to Table – Lays aside a pending question for 
an indefinite period of time.  

• Motion to Amend – Friendly amendment/slight 
change to the main motion.  

• Previous Question – Ends debate; forces vote

• Point of Order – Used to show actions violate 
procedure.

Motions



Chairperson reports vote.  

Chairperson puts motion to a vote.

Members debate the motion. 

Chairperson restates the motion.

Another member seconds the motion.

A member makes a motion.

Six Steps of Motion Practice



• If there is a tie – meaning equal “ayes” and 
“nays”:

• The motion fails.

• General Rule: If members are required to make a 
decision on an issue, they must continue 
discussion and or make another motion.  

• City’s Rule: The motion fails.

What about a draw?



• MEMBER: “Mr. Chairman, I move that we adopt the 
recommendation of the department.”

• CHAIR: “I second that motion.”

• CHAIR: “Is there any discussion?”
• The members discuss the motion, only.  

• The maker of the motion is not allowed to speak against 
the motion but may vote against it. 

• CHAIR: “Is there any further discussion? If not, those in 
favor, say ‘aye.’  Those opposed, ‘nay.’”

• CHAIR: “The ayes have it; and the motion to adopt the 
recommendation of the department passes.”

How does it usually work?



10 Step Format for Agenda Items

1. Announce the agenda item.
2. Staff/Chair reports on the item. 
3. Any clarifying technical questions. 
4. Public comment.
5. Invite a motion. 
6. Second a motion.
7. Understand the motion.
8. Discussion / Debate
9. Take a vote.
10. Announce the result.  



Basic Motions

• Basic motion.

• Motion to amend.

• Substitute motion. 



When can we DEBATE?

• General Rule: Motions are subject to debate 
(discussion).

• Exceptions:

– Motion to adjourn.

– Motion to recess.

– Motion to fix the time to adjourn.

– Motion to table.

– Motion to limit debate.



VOTE: Majority vs. Supermajority

• General Rules:

– Most motions require a simple majority.

– A tie vote is not a majority. 

• Exceptions:

– Motion to limit debate.

– Motion to close nominations.

– Motion to suspend the rules.  



Can I reconsider that motion?

• Motion to Reconsider

– This is an exception to normal procedure.

– Must be made at the same meeting.

– Can only be made by members who voted in the 
majority for the original motion. 

– Requires a majority vote.

– If the motion to reconsider passes, the original 
motion is back.  



Courtesy & Decorum

• General Rule – Remember the golden rule. 
• Limits on discussion.  
• Members can interrupt speakers if an exception 

exists –
– Point of Privilege (Personal Issue).
– Point of Order (Procedural Issue).
– Appeal of the Chair’s Ruling (Decision).
– Orders of the Day (Agenda only).
– Withdraw a motion.  

• Legal counsel shall act as parliamentarian.



ZONING AND PLANNING 
IN-DEPTH



• Appointed by the Mayor.

• Approved by Council.

• Consists of eight (8) members.

• Four-year terms.

• No compensation (except for expenses).

Planning Commission



• Functions, powers, and duties of local planning 
commissions:
– Undertake a continuing planning program for the 

physical, social, and economic growth, development, 
and redevelopment of the area.

– Individual powers:
• Revise periodically redevelopment plans
• Prepare and recommend:

– Zoning ordinances
– Regulations for subdivision or development of land
– Official map 
– Landscaping ordinance
– Capital improvements program

Planning Commission



• Planning Commission, its members and 
employees, in performance of its functions, 
may enter upon any land with consent of the 
property owner or after ten (10) days’ written 
notification to the owner of record, make 
examinations and surveys . . . . 

• Liable for any injury or damage to property.

Planning Commission



• Members elect a chairman and a vice-
chairman.

• Serve for one (1) year; eligible for reelection.

• Secretary is appointed and can be an 
employee or a member of the commission.  

Planning Commission



General 
Powers

Prepare and revise the comprehensive plan.

Prepare and recommend zoning ordinances and 
resolutions.

Prepare and recommend subdivision of land.

Recommend changes to the zoning ordinance and 
map of the city.  

Name City Streets

Planning Commission



Evaluating 
Potential Changes to the

Zoning Ordinance 

Main Focus of the 
Planning Commission 



NO amendment to the Zoning Ordinance 

shall be lawful unless proposed by or first 
submitted to the planning commission for 
review and recommendation! 

Planning Commission



• Commission must review as often as 
necessary based on the following factors:
– Changes in growth, 

– Direction of development taking place in the 
community; or

– Economic setbacks (loss of jobs).

• Must reevaluate the elements at least every 
five (5) years; and must update every ten (10) 
years.  

Planning Commission’s Comprehensive 
Plan



• Population and demographics element.
• Economic development element.
• Natural resources element.
• Cultural and historical resources element.
• Community facilities element.
• Housing element.
• Land use element.
• Transportation element.
• Priority investment element.

Planning Commission –
Comprehensive Plan Elements



• Planning Commission shall approve street or road 
names within the City in the following instances:

– Creation of a new street or road; 

– Avoid a duplicate name to avoid confusion;

– Change to simplify marking or give better directions; 
or 

– Any good reason.

• Approval must be granted before a street or road 
name is listed on a plat, marking, or deed, etc.

Planning Commission 
& Street Names



• Must provide reasonable notice before 
naming or renaming a street or road.  

– Actual notice to parties affected

– General notice to the public

• $225.00 fee paid by applicant unless the 
change is initiated by the city.

Planning Commission 
& Street Names



FOIA’S MAIN GOAL

Conduct the Public’s 
business in Public



• SECTION 30-4-15. Findings and purpose. 
– The General Assembly finds that it is vital in a 

democratic society that public business be performed 
in an open and public manner so that citizens shall be 
advised of the performance of public officials and of 
the decisions that are reached in public activity and in 
the formulation of public policy. Toward this end, 
provisions of this chapter must be construed so as to 
make it possible for citizens, or their representatives, 
to learn and report fully the activities of their public 
officials at a minimum cost or delay to the persons 
seeking access to public documents or meetings. 

Freedom of Information Act or “FOIA”



– The proceedings and records of public bodies are subject to the 
state Freedom of Information Act. 

– A public body is defined as “. . . any public or governmental body 
or political subdivision of the State, including . . . municipalities,. . 
. or any organization, corporation or agency supported in whole 
or in part by public funds or expending public funds, including 
committees, subcommittees, advisory committees, and the like 
of any such body by whatever name known, and includes any 
quasi-governmental body of the State and its political 
subdivisions ...” Section 30-4-20(a).

– Public Bodies include Council, the BOZA, Council Committees, 
and the Planning Commission.

South Carolina’s FOIA



• All written communication by elected officials 
is subject to disclosure unless protected by 
privilege. (Ex. Attorney-client; privacy)

• Communication by one or more members of a 
public body to a “quorum” of the body could 
constitute a “meeting”.

• All “meetings” are subject to all rules of FOIA 
– including notice requirements.

FOIA’s Main Rules



MOST COMMON COMMUNICATION 
THAT ARE SUBJECT TO FOIA

Meetings



• Assembling a quorum

• Any public body

• Where business is conducted or discussed

• No vote is necessary

“[W]hether corporal or by means of electronic 
equipment . . . .”

Section 30-4-20(d). 

Meetings



• Emails between a quorum of members about 
a public matter.  

• “Group” email.

• Series of individual emails.

• Voting is not required. 

Examples of Communications 
Subject to Disclosure that are Meetings



• City attorney and members of council had 
several small, secret meetings about removing 
power from the mayor.

• After several meetings, council voted to strip 
the mayor position from key authority.  

• Only the vote was on record.

North Charleston City Council Issue 



Received the following FOIA request in March 2012 from the 
Open Government Coalition:

“Any and all e-mails sent or received
within the past sixty (60) days by current
Councilmembers using private (non-
governmental) email accounts, but only to
the extent that such e-mails were
generated in the course of the
Councilmember’s official duties – i.e.,
were received or sent by the Councilmember
in his or her role as a public official.”

D.C. Council
(Washington, DC) March 2012



• FACTS: A school board voted to close a local 
school after discussing the matter through 
email prior to public vote. 

• PROCEDURE: Case went to the State Supreme 
Court.

• ISSUE: Whether the particular email 
exchanges constituted a meeting.

• OUTCOME: Court sided with the Board based 
on the timing between messages.  

Hill v. Fairfax Co. School Board  (Fairfax, 

VA) June 2012



COMMUNICATIONS SUBJECT TO 
DISCLOSURE THAT ARE NOT MEETINGS

Public Records



• Any record that is in possession of a public body.
• Includes tangible documents, emails, electronic files, 

etc.
• Facebook
• Twitter
• Skype

Section 30-4-20(c).

Public Records



• Emails from a member to another member 
relating to a city matter.

• Emails from a member to a nonmember (all 
inclusive) relating to a city matter.

• Emails between members – less than a 
quorum -- relating to a city matter.

Examples of Communications 
Subject to Disclosure that are not Meetings



• Citizen (along with a non-profit) requested emails 
between councilmembers and organizations or 
companies that discussed a particular ballot 
initiative.  

• City said no records existed.
• Citizen found documents proving emails existed.
• Citizens said no to releasing emails claiming 

privacy concerns.
• Lawsuit filed.  
• Reached a settlement.  

Connolly v. Auburn City Council
(Auburn, CA) September 2011



• FACTS: Newspaper requested copies of text 
messages sent by council members during
meetings.

• PROCEDURE: City council refused to disclose; 
went to the circuit court.  

• OUTCOME: Court ordered disclosure.

News-Gazette v. City of Champaign
(Champaign, IL) July 2012



• FOIA applies to government and 
nongovernment email accounts.

• FOIA applies to government and 
nongovernment  computers.  

• FOIA applies to communications even if 
deleted from email accounts.  (Proof that the 
communication existed.) 

Common Misconceptions 
about Public Records



• Send emails or correspondence to executive 
staff for distribution to members.

• Send emails or correspondence to legal 
counsel asking him to review and prepare 
information to distribute to other members. 

– Privileged Information.  

How can we live in the Electronic Age without 
Triggering FOIA?



• Eliminate “position” from correspondence by 
providing information but not an opinion or 
not attempting to influence others.  

– “Here is a website that explains why we should 
make it unlawful for cats to roam.  If we just 
require leashes, we could manage the problem!” 

– “Take a look at this website about leash laws and 
cats. You might find it helpful.”

How can we live in the Electronic Age without 
Triggering FOIA?



• Remember the following –

– FOIA only deals with written or recorded 
information.

• Face to face meetings “Coffee Shop”

• Telephone

How can we live in the Electronic Age without 
Triggering FOIA?



• Separate emails into public and personal 
folders.

• Think about what you are saying – Always use 
the “Front Page of the Newspaper” Test

• If you have any concerns or questions, contact 
Legal Counsel.

How can we live in the Electronic Age without 
Triggering FOIA?



Once you click the mouse . . .                            
You can’t take it back.  



Sign Violations



• Eliminate confusion

• Avoid distracting and unsafe signs

• Preserve open areas for beautification

• Reduce visual clutter

Purpose of the sign ordinance



• Top Sign Violations
– Flashing Signs

– Moving Signs

– Abandoned Signs

– Dilapidated Signs

– Houses without numbers

– Multiple Signs
• Free standing signs

• Entrance pairs

Top Sign Violations





























Current ordinance is effective; it just needs to 

be enforced.



Proper procedure for enforcing the sign 
ordinance.



Conflicts of Interest



Under the ethics rules, a public official is 
prohibited from using his office to obtain an

economic benefit for himself, a member of his 
immediate family, an individual with whom

he is associated or a business with which he is 
associated. S.C. Code § 8-13-700. 

No Economic Benefit Allowed



An economic interest is an interest distinct from 
that of the general public in a transaction in 
which the public official may gain an economic 
benefit of $50 or more. 

S.C. Code § 8-13-100(11)(a).

No Economic Interest Involved



1. The official prepares a written statement describing the 
matter requiring action or decision and the nature of the 
potential conflict.

2. The official furnishes a copy of the statement to the 
presiding officer who will have the statement included in the 
minutes.

3. The presiding officer excuses the official from any votes, 
deliberations and other actions on the matter.

4. The presiding officer causes the statement and reasons for 
disqualification to be noted in the minutes.

If a decision affects an economic interest within the prohibition, the following 
steps must

be taken. S.C. Code § 8-13-700(B).



• Can stay in the meeting.

• Cannot participate in the deliberations. 

• Cannot participate in the voting.

The Disqualified Member --



Quorum: If a bare quorum is present and a 
board member leaves the room, the meeting 
may terminate.  





Meeting Procedure Hints

1. Don’t provide legal advice.

2. Don’t indicate the vote.

3. Don’t explain your reason for the motion.

4. Don’t conduct sidebars.

5. Don’t try to solve everyone’s problem. 

6. Don’t wait to review the package.

7. Don’t take it personal.
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http://www.google.com/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=wi0X16RViPv4VM&tbnid=SLp4uUNMbOYeqM:&ved=0CAUQjRw&url=http://www.3coast-systems.com/server-network-monitoring-peace-of-mind/&ei=YqpuUr7BF8i6kQfdn4HYAQ&bvm=bv.55123115,d.eW0&psig=AFQjCNGfcwJm4FJsvC-5evone5FigWdctA&ust=1383070677570782


Got Questions?



SCAPA FALL 2015

What’s Law Got To Do With It?

A Case Law Update



Cases

• Koontz v. St. Johns River Water Mgmt. 
Dist., 133 S. Ct. 2586 (U.S. 2013)

• Furr v. Horry County Zoning Board of 
Appeals, 411 S.C. 178, 767 S.E.2d 221 (Ct. 
App. 2014)

• Helicopter Solutions, Inc. v. Hinde, Op. 
No. 5350, (SC Ct. App. filed September 2, 
2015)



Koontz v. St. Johns River Water Mgmt. Dist.

• 5-4 Decision In Favor of Landowner 

• Easily one of the most significant Supreme 
Court decisions on land use law in recent 
years. 

• Clarifies the now decades old Nollan v. 
California Coastal Commission (1987)/Dolan v. 
City of Tigard (1994) “nexus” and “rough 
proportionality” test. 



Koontz v. St. Johns River Water Mgmt. Dist.

• Nollan/Dolan Test

• Example

• Open Questions:
▫ What if the permit is denied?
▫ Does it only apply to physical exactions?

• Koontz v. St. Johns River Water Mgmt. Dist. 
addresses both of these questions. 



Koontz v. St. Johns River Water Mgmt. Dist.

• Facts

▫ Koontz owned land east of Orlando that consisted, in part, of 
wetlands. 

▫ He proposed a conservation easement to the St. Johns River 
Water Management District with his development permit 
application.

▫ The District rejected his proposal, informing him that his 
permit would be denied unless he agreed to do one of two 
things: (1) scale back his planned development and give the 
District a larger conservation easement; or (2) maintain the 
proposal, but also hire contractors to make improvements to 
separate land owned by the District. 
 Option #2 called for payment of money.

▫ The District offered to consider alternative approaches as well.



Koontz v. St. Johns River Water Mgmt. Dist.

• Facts (continued)

▫ Koontz found the District’s demands unreasonable, and he sued under 
a state law governing the water districts that permits property owners 
to recover money damages based on an alleged unconstitutional 
taking. 
 State Law Claim  Fla. Stat. § 373.617(2)

▫ After a trial and appeal, the Florida Supreme Court held that the suit 
must be dismissed because a takings claim was not an appropriate 
response to the District’s conduct. Specifically, the court held that 
Nollan/Dolan does not apply in this case for two reasons: 

 1. Those cases dealt with conditions on land use accompanying a 
permit that was approved, while in this case, the permit was denied. 

 2. This case did not involve a taking of a particular property interest 
– for example, a piece of land – but instead only a demand for 
money (to pay the contractors).

▫ The Supreme Court reversed on both points.



Koontz v. St. Johns River Water Mgmt. Dist.

• Issues

▫ Does Nollan/Dolan apply only to cases 
where government approves a permit 
and actually gets the demanded 
exactions?

▫ Does Nollan/Dolan apply only to 
physical exactions?



Koontz v. St. Johns River Water Mgmt. Dist.

• Holding (First Question)

▫ As to the first question, the Supreme Court 
unanimously held that Nollan/Dolan
equally applies to situations where the 
government approves a permit or where it 
denies a permit.

▫ A contrary result would “draw a map to 
circumvent Nollan and Dolan.”

▫ NOTE: No takings claim with permit denial. 
Why?



Koontz v. St. Johns River Water Mgmt. Dist.

• Holding (Second Question)

▫ Nollan/Dolan extended to requirements 
that the property owner pay money as a 
condition for permit approval.

▫ This is the aspect of the decision that 
has potentially far reaching 
implications.

▫ Where to draw the line?



Koontz v. St. Johns River Water Mgmt. Dist.

• Holding (Second Question)

▫ The Court observed that “the ‘fulcrum 
this case turns on is the direct link 
between the government’s demand and 
a specific parcel of real property.’” 

▫ But, no clear test.

▫ Chilling Effect?



Koontz v. St. Johns River Water Mgmt. Dist.

• Applicability to South Carolina Practice

▫ Additional Scrutiny Over Development Review 
and “Negotiations”

▫ Legal Claims:

 Equal protection

 Substantive Due Process

 Gross Negligence Under Tort Claims Act 

 S.C. Code 15-78-60(12)



Recent SC Case Law on Standard of Review for 

Challenges Over Interpreting Zoning Ordinance

• Furr v. Horry County Zoning Board 
of Appeals, 411 S.C. 178, 767 S.E.2d 
221 (Ct. App. 2014)

• Helicopter Solutions, Inc. v. Hinde, 
Op. No. 5350, (SC Ct. App. filed 
September 2, 2015)



Furr v. Horry County Zoning Board of Appeals

• Facts
▫ Proposed Use  14 bed hospice facility

▫ “Hospice” not in the Table of Uses

▫ “Group Housing” & “Nursing Home” 
allowed in the relevant zoning district, but 
“Hospital” was not.

▫ Zoning Administrator decided it was 
permitted, and opponents appealed 
interpretation to the BZA (de novo review).



Furr v. Horry County Zoning Board of Appeals

• Facts (continued)
▫ Proponents and Opponents introduced 

evidence and legal arguments before the 
BZA.

▫ BZA upheld ZA’s interpretation.

▫ Opposition appealed the BZA’s decision to 
circuit court.

▫ Circuit Court reversed the BZA, finding the 
ZA’s interpretation was incorrect as a 
matter of law.



Furr v. Horry County Zoning Board of Appeals

• Issue

▫ By treating the interpretation of the zoning 
ordinance as a legal question, did the 
Circuit Court apply the proper standard of 
review?

▫ NOTE: Different standard of review in 
zoning cases (legal vs. factual)



Furr v. Horry County Zoning Board of Appeals

• Holding
▫ The Court of Appeals reversed the circuit 

court, and re-affirmed the BZA’s decision.

▫ Citing Heilker v. Zoning Board of Appeals 
for the City of Beaufort, 346 S.C. 401, 552 
S.E.2d 42 (Ct.App.2001), the Court held 
that the determination of a “use” in the 
zoning context is a factual determination.

▫ Therefore, the circuit court should have 
deferred to the BZA and the ZA. 



Furr v. Horry County Zoning Board of Appeals

• Observations

▫ Day to Day Practice

▫ Significance of Standard of Review in 
Zoning Cases (legal vs. factual)

Well, that cleared things up, right?



Helicopter Solutions, Inc. v. Hinde

• Facts
▫ Proposed Use  “helicopter sight-seeing 

tour facility” 
▫ Relevant zoning allowed for “sight-seeing 

depos,” but not helicopter depos by name
▫ Staff assured applicant proposed use was 

allowed
▫ Applicant obtained all necessary permits 

and opened for business
▫ Neighbor appealed, challenging the ZA’s

decision



Helicopter Solutions, Inc. v. Hinde

• Facts (continued)
▫ By a 4-3 vote, the BZA overturned the 

zoning administrator’s decision. 

▫ Applicant appealed to circuit court.

▫ Circuit court upheld the BZA’s findings of 
fact, but reversed its error of law 
interpreting the zoning ordinance

▫ Neighbor appealed.



Helicopter Solutions, Inc. v. Hinde

• Issue

▫ By treating the interpretation of the zoning 
ordinance as a legal question, did the 
Circuit Court apply the proper standard of 
review?

▫ Sound familiar?



Helicopter Solutions, Inc. v. Hinde

• Holding
▫ Court of Appeals agreed with the circuit court, 

disagreed with the BZA, and reinstated the ZA’s
approval.

▫ Neighbor argued, citing Heilker v. Zoning Board of 
Appeals for the City of Beaufort, that 
determination of use was a question of fact and 
deference should have been given to the Board.

▫ COA disagreed, saying the ZA and BZA
interpretation of the zoning ordinance was a legal 
conclusion; therefore, the standard of review for 
legal conclusions applied.

▫ COA agreed with the circuit court’s and ZA’s
interpretation of the ordinance.



Helicopter Solutions, Inc. v. Hinde

• Observations

▫ Furr and Helicopter Solutions seem to be 
at odds.

▫ Is the interpretation of a zoning ordinance 
a factual or legal determination?

▫ Again, the stakes are high.

▫ What are we to make of these two cases, 
both arising out of Horry County?



End.

What’s Law Got To Do With It?

A Case Law Update




















